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Abstract:  Focusing on the consumer’s role in EU decision-making illuminates the tension between a model of supranational rule-making as an expertised, technocratic, administrative domain, and a model of regional integration as an extension of domestic democratic politics. The European project for internal market integration has developed from the technocratic model which had a relatively limited impact on the lives of individual European voters to a much more far-reaching model with enhanced democratic aspects.  The paper focuses on the EU's processes for developing harmonized rules of financial regulation, and on the role of consumers in these processes, from their involvement in consultation through the European Economic and Social Committee, to a more recent, more visible, role as stakeholders in the regulatory process. This change has occurred as EU-level rules increasingly pre-empt national decision-making with respect to financial regulation, and as commentators have identified an accountability deficit in supranational standard-setting and rule-making bodies.
INTRODUCTION

The European project of harmonization of the regulation of financial services is an example of multi-level governance in action.
 This article focuses on the changing role of consumers
 of financial services in the development of financial services policy in the EU, illustrating tensions between two models of supranational rule-making: the technical and the political. As the European mode of governance
 has developed by claiming legitimacy largely through functional participation,
 it is important to focus on the workings of  functional participation, and whether it delivers the claimed legitimacy.


The EU’s
 internal market program involves the breaking down of barriers between national markets and the construction of a harmonized system of rules to regulate the regional market. From the start, the fundamental treaty freedoms, free movement of goods, persons, services and capital, together with competition law, were intended to further the interests of consumers.
 Even before the introduction of a specific treaty competence of consumer protection the EC based the promulgation of rules to protect consumers on the imperative of market integration.
 Financial services regulation is in part a subset of consumer protection regulation.
 As the EU’s rules regulating financial services have developed over time, it has become clear that some of the rules have a direct impact on consumers’ rights, whereas other rules have a more indirect impact on consumers. 


It is also clear that EU level rules on financial services increasingly pre-empt the powers of the Member States to regulate to protect consumers of financial services.
 There are two reasons for this pre-emption. The first is that the volume and scope of EU level regulation of financial services has increased dramatically in recent years, and the second is that some EU measures in this field are now maximum-standards measures rather than minimum standards measures.
 As the EU institutions adopt maximum harmonization measures, voters lose opportunities to influence the development of policy at the domestic level. For a long time, commentators on the European project have identified and critiqued a democratic deficit.
 However, as supranational rules take away policy-making power from the Member States, the democratic deficit becomes ever more significant for European citizens. The increasing significance of supranational standard-setting and multi-level governance more generally has led to discussions of  the need for a global administrative law.
 The literature on global administrative law addresses the general issue of an accountability deficit in supranational standard-setting.
 As result of these developments within the EU and beyond, it has become more important (at least as a political matter) to ensure that voters have opportunities to participate in the development of policy at the supranational level.
 


The recent impetus towards a global administrative law reflects the idea that supranational rule-making, whether within regional groupings such as the EU or international groupings, tends to resemble domestic administrative rule-making, a technocratic process where the power to make detailed rules is delegated to bodies with expertise in particular areas.
 However, unlike other supranational financial standard setting bodies such as the Basle Committee on Banking Supervision,
 and the International Organisation of Securities Commissions (IOSCO),
 the EU and its institutions are extensions of domestic democratic politics. In contrast to the formally non-binding nature of the principles produced by the technocratic processes of the Basle Committee and  IOSCO, EU directives are adopted by means of political processes which include the participation of MEPs elected by citizens, and, on adoption, they are binding on the Member States. In addition, a larger proportion of the rules promulgated by the EU institutions than of these other supranational bodies affects consumer interests directly.
  


The acceptance by the EU institutions of the need to increase the transparency and accountability of their rule-making processes, and to ensure that consumers can participate effectively in those processes is an important first step. The Commission has developed a number of initiatives to try to meet these needs. Whether or not they will succeed is, as yet, uncertain.


The first section of the article describes in outline four different phases of financial services related policy-making in Europe: the period before the Single European Act, the period leading up to the 1993 deadline for development of the single market, and the more recent periods between 1993 and the Financial Services Action Plan (FSAP)
 and the Lamfalussy Report
 and the period since 2001. The second section then describes some of the changing features of the rule-making process throughout the same period. 

PHASES OF FINANCIAL SERVICES POLICY 

Between the establishment of the European Economic Community and the early 21st century, the rate of development and the volume of Europe-wide financial services measures has increased dramatically. During the years of eurosclerosis,
 the EEC did succeed in adopting some measures which were designed to integrate the European financial markets. For example, in the early 1970s the Member States began to co-ordinate their monetary policies.
  The first banking directive, which was adopted in 1977,
 began to establish the conditions under which banks would be able to carry on cross border business in Europe.
 In this same period the Commission was also addressing issues relating to securities markets,
 and insurance.
 


However, although a number of measures were adopted during the 1970s to address the need to integrate Europe's markets, little concrete progress was achieved in the early years of the EEC.  By the mid-1980s, the European Parliament,
 the European Council, and the Commission began to take steps to try to complete the European internal market.
 The Single European Act provided for a new procedural basis for achieving this internal market.
 The new internal market initiative substituted the ideas of mutual recognition and minimum standards for traditional detailed harmonization measures.
 By 1989, George Zavvos described the Community’s policy in banking law as having “three fundamental features: the harmonization of banking regulation, the mutual recognition of financial standards, and the home country control principle."
 


Although the Second Banking Directive was adopted in 1989, before the original 1993 deadline for achievement of the single internal market, the Investment Services Directive, which included similar provisions for securities firms, was not adopted until 1993.
 A capital adequacy directive, which applied to banks and securities firms was also adopted in 1993.
 It took more  time for the Member States to reach agreement on the content of these measures than the Commission had hoped.


Mutual recognition on the basis of minimum harmonized standards was designed to achieve a situation where a financial firm established in one Member State (its home State) would be allowed to supply services in other Member States and even establish offices in other Member States on the basis of its home State authorization to carry on business and subject to home State rules.  However, the usefulness of the mutual recognition principle was limited in a number of ways. Member States did not always implement the internal market directives properly.
 And, more fundamentally, the directives failed to go far enough to achieve market integration.
 Generally the second generation of financial services directives retained provisions allowing host Member States to apply some of their own rules to financial firms from other Member States.
 The Investment Services Directive did nothing to harmonize conduct of business rules for securities firms.
 At this point in the development of the internal market, consumer protection was often seen as a matter for the Member States.


Between the early 1990s, when it was clear that a number of Member States remained reluctant to open their national financial markets to competition from firms established in other Member States,
 and the early 21st century, much has changed, in the markets,
 and in the European regulatory sphere.  Over this period, and building on decisions of the European Court of Justice, the Commission identified what it saw as the legal limits on the powers of the Member States to apply their own "general good" rules to financial firms authorized in other Member States.
 The Commission also attempted to build on prior directives and achieve greater levels of integration, overcoming the reluctance of the Member States to agree on harmonization measures.
 


By the late 1990s the Commission acknowledged that the people of Europe were not obtaining all of the benefits they could expect from a single European market.
 In 1998 the Commission wrote that Europe was "still a long way from achieving the potential benefits of the Single Market in financial services."
 In particular, the Commission noted that the market in consumer financial services was not fully integrated.
 Consumers were important for the Commission not just because they would be beneficiaries of market integration, but because "[i]t is as consumers that citizens will above all judge the success of the Internal Market."


The Commission published its Financial Services Action Plan in 1999, identifying key areas for further harmonization,
 including integration of retail markets, which was identified as a priority.
 The FSAP also proposed “a more wide-ranging rethink of the way in which policy for financial markets is processed.”
 The ECOFIN Council appointed a Committee of Wise Men, led by Baron Lamfalussy, to rethink the EU’s processes for developing financial policy, and this committee proposed a new system which would distinguish framework measures and detailed implementing rules.
 In principle, the detailed implementing rules could be amended more easily than the framework measures and this ease of amendment would ensure that the rules could adjust to changing circumstances.
 The Committee also emphasized the need for co-operation between national regulators and for more effective enforcement of Community law.


Although the EU has adopted a number of financial services directives since the Lamfalussy Report, the process is still not always rapid. For example, the Market for Financial Instruments Directive (MiFID),
 which replaces the Investment Services Directive, was adopted in 2004, three and a half years after the Commission proposed the replacement.
  The Directive came into force in November 2007.
 


Increasingly, financial services directives constrain the ability of the Member States to impose stricter rules than those established in directives. These constraints exist both as a formal matter and as a practical necessity. Whereas the Second Banking Directive and the Investment Services Directive were minimum standards measures, establishing baseline regulatory standards, some more recent directives establish maximum regulatory standards.
 However, even where the text of EU measures allows the Member States some discretion in implementation, market participants have argued that the Member States should not use that discretion to promulgate “gold-plated” rules which would interfere with market integration.
 In response to such arguments, the UK’s Financial Services Authority has agreed to adopt “intelligent copy-out” as its general approach to the implementation of EU directives.
 


Fifty years after the initiation of the European project, substantial progress has been achieved in integrating European financial markets at the wholesale level.
 It is, however, clear that consumers and retail markets are still resistant to integration.
 Differences in regulation impede cross-border banking business at the retail level,
 and have led the Commission to focus on the integration of retail financial services. 
 For example, in late 2007 the Commission published a White Paper on mortgage markets.
 In November 2007 the Council and the Parliament adopted a new directive on payment services.
  Retail financial services is one of the areas the Commission proposes to focus on as part of its consumer scoreboard initiative.
 Despite such developments, some national regulators and market participants argue that national discretion is more important in the context of retail markets than in the wholesale markets.
 In a recent response
 to the Commission’s call for evidence on the regulation of “substitute” investment products,
 the  Joint Associations Committee
 stated:

“Not only are national regulators best placed to understand and respond to developments in their local markets, they are also best placed to judge the type of regulatory intervention most likely to be effective in addressing a particular local market issue. Thus, effective regulation in this area must leave scope for national regulators to act in their local markets. Conversely, the imposition of Europe-wide regulation at a detailed level, if not precisely calibrated, could result in significant customer detriment in some national markets. Put simply, we doubt whether it would be possible to create a Europe-wide regime in this area capable of addressing the vagaries of all of the EU national retail financial markets.”


In its resolution on financial services policy adopted in July 2007 the European Parliament expressed similar reservations about retail market harmonization.


This brief and partial description illustrates the changing strategies for harmonizing European financial services regulation, from detailed harmonization to minimum standards and mutual recognition to indications of a more complex mix of different regulatory strategies for different contexts (including regulation through committees).
 For example, there may be different levels of harmonization in different areas; some measures set maximum standards and others do not. For the future, there are visible tensions in financial services policy in the EU. The Commission continues to track the state of financial integration in the EU.
 However, it is clear that integration is not an unalloyed good, as it can have a negative impact on market stability.
  The fallout of the US sub-prime lending crisis, which has had an impact on European markets as well as in the US, illustrates that it is not a simple matter to separate wholesale and retail financial markets.
  There is some resistance to the idea of general harmonization of retail regulation. Some European financial services regulators have adopted a commitment to Better Regulation,
 which would tend to limit the volume of regulation for the future. Although the Commission has also stated its support for Better Regulation,
 some doubt whether this support will have a noticeable impact on the Commission’s behavior in the near future.
 In the context of consumer policy generally, but including financial services, the Commission suggests that it interprets the Better Regulation agenda as requiring serious protection of consumer interests, by focusing on outcomes. 


At least to the extent that EU level measures are proposed to harmonize retail regulation, European consumers, and the organizations which represent their interests, have an interest in the content of those measures. The following section of the article examines the mechanisms for consumers to participate in the processes which produce the harmonized rules which will affect them.

CITIZEN PARTICIPATION IN FINANCIAL SERVICES POLICY-MAKING IN THE EU


The original vision of the European Economic Community included representatives of civil society in the process of rule-making through the participation of the European Economic and Social Committee as a consultative body. The Economic and Social Committee includes representatives of consumers. The European Parliament, which was originally a purely consultative body, is now a co-legislator with the Council, and its members are directly elected by European citizens.  Thus, as a formal matter, the interests of consumers are represented in the EU’s rule-making processes as constituents of MEPs and through the EESC.   


Although the original design for the European institutions did not provide for a system of delegated rule-making, over time an increasing number of issues came to be addressed through the comitology process.
  The Lamfalussy distinction between framework directives and detailed implementing rules
 led to the establishment of a number of committees with responsibilities for helping to develop the detailed rules to implement framework directives, and for advising on the development of policy.
 


The delegation of rule-making powers with respect to financial services to the Commission, with the assistance and advice of specialized committees brings the more general debate about the comitology system into the area of financial services policy. Thus, the call for representation of a wider range of interests within the EU’s administrative processes
 also applies in the financial services sector.
 The Parliament has a role here, and a 2005 directive recognizes this, stating that “[d]emocratic accountability and transparency must be inherent in the Lamfalussy process.”
 The same directive sets out a number of principles the Commission should respect in exercising its implementing powers, including “the need for high levels of transparency and consultation with all market participants and with the European Parliament and the Council.”


The Commission has often linked the development of the internal market with a need to communicate more effectively with citizens and to ensure its responsiveness to consumers’ interests.
 However, as a practical matter financial firms, and especially large financial firms, are in a better position than consumers to find out about rule-making proposals and to communicate their views.
 Financial firms act collectively in responding to rule-making proposals through their trade associations.
 


The Commission has taken a number of steps to encourage consumers to participate in the rule-making process. For example, the Commission publishes consultation documents on proposed directives and invites comments from the public.
 The Commission initiated consideration for a revision of the Investment Services directive in 2000 with a Communication.
 The Communication noted that the harmonization of conduct of business rules had implications for retail investors.
 However, a subsequent consultation produced sixty-nine responses to the “preliminary orientations”,
 almost all of which came from market participants and regulators. The Commission described the author of only one of these comments as being from the "shareholder/investor" constituency.
 The respondents did comment on the distinction between professional and retail investors,
 and on the question whether transactions on behalf of execution-only customers should be subject to suitability requirements.
 These issues are both relevant to consumers’ interests, and it is clear that financial firms might have different views about the appropriate rules from those of consumers,
 yet, at this early stage in the development of MiFID,
 no consumer groups seem to have been involved. 


This is one example of a more general phenomenon: consumers have not taken advantage of all of the available opportunities to comment on proposals for rules which will affect their interests. Merely making consultation documents publicly available does not ensure responses from consumers. The Commission has taken positive steps to build consumer participation into its work. For example, in 2004, the Commission established the FIN-USE forum to ensure that the views of consumers and small businesses were reflected in EU policy-making,
 and in 2006 the Commission established a Financial Services Consumer Group.
 


FIN-USE has expressed a lack of comfort with pre-emption of national discretion in financial regulation.
 In its comment on the Green Paper on Retail Financial Services, FIN-USE argued against maximum harmonization for retail financial services, 
 and  that “the appropriateness and effectiveness of ‘principles-based’ or light-touch prudential regulation needs to be urgently reviewed.”
 There is a dramatic contrast between FIN-USE’s scepticism about harmonized financial regulation and the financial services industry’s condemnation of gold-plating. If the lines between the wholesale and retail markets were clear,
 it would be easier to delimit cases where maximum harmonization were desirable, but FIN-USE suggests that it does not see such clear distinctions. FIN-USE’s examples of potential problems with light touch regulation include “recent crises in the sub-prime market, credit markets and hedge fund/ private equity sectors.”
 


FIN-USE has argued that a number of factors affect the ability of consumer organizations to participate in the rule-making process on an equal footing with representatives of the financial services industry. These factors are the different levels of resources available to the different groups, short time frames for consultation, the way in which consultation documents are drafted (for example do they contain jargon) and whether consultations are carried out only in English.


The establishment of FIN-USE illustrates the Commission’s efforts to  include consumers in the development of financial services policy. However, the specialized financial services committees, concentrating on the technical aspects of their work,  have been less interested in consumer views and have focused on consulting market participants. CESR, the Committee of European Securities Regulators,
 has a Market Participants Consultative Panel,
 but it  does not have a consultative panel for consumers. In 2005, CESR did hold a meeting with consumer groups to focus on MiFID.
  CESR’s summary of the meeting stated:

“The importance CESR attaches to receiving comments on its advice from representatives of retail clients and consumers was stressed and CESR expressed its concern that the responses received to previous consultations carried out on MiFID, had not reflected sufficiently this set of stakeholders. CESR made it known that it intended to organise similar meetings in the future to continue and develop this dialogue further.”


At the meeting in 2005, consumer representatives raised some of the issues FIN-USE has noted about their lack of resources, and about the desirability of multi-lingual consultation.
 As of early 2008, CESR appears only to consult in English, and does not appear to have held more similar meetings with consumers, although CESR has advertised for a Communications Officer, whose job would include “[a]ssisting as needed with the CESR Consumer Task force: developing and editing material targeted to retail investors”.
 Groups which focus on consumers’ interests have participated in CESR’s consultations. In its response to a consultation on simplified prospectuses for retail investors, the Associazione Consumatori Utenti wrote: “we are convinced that the best solution for all parties involved can be easier reached if the consultation with consumers associations become less occasional and more systematic. 
 


CEBS, the Committee of European Banking Supervisors, which was formed more recently than CESR, has a consultative committee which includes two members of FIN-USE, Riccardo de Lisa and Benoît Jolivet, and Manfred Westphal of BEUC, the European Consumers’ Organisation.
 CEBS has stated that in its consultations it will generally “[t]arget the full range of interested parties, including market participants (e.g. credit institutions, investment firms, etc), consumers, other end-users as well as their representative associations.”
 However, market participants have shown that they feel they should have preferential access to policy-making in the banking context. When the CEBS proposed amendments to its consultation practices in 2007, the British Bankers Association responded by inviting the CEBS to hold informal roundtables with market participants before launching formal consultations, suggesting that the CEBS consultative panel was not always sufficiently informed about the needs of the market.
 A joint submission by LIBA the London Investment Banking Association), ISDA (International Swaps and Derivatives Association), SSDA (Swedish Securities Dealers Association) and FASD (the Finnish Association of Securities Dealers) made a similar point: 

“we would encourage CEBS in the strongest possible terms to build on its informal mechanisms as much as on its formal procedures. Transparency of thinking at an early stage is one of the most powerful tools in achieving proposals that work well for all parties. Secondly we also ask CEBS to consider, when embarking on any stream of work, whether the Consultative Panel is as fully and as widely representative as it needs to be for that specific issue and to identify ways in which industry experience and input can be supplemented. Informal hearings are a good mechanism providing that there is some structure and industry has a clear view of the kinds of issues on which CEBS wishes to understand their attitudes.”


I have argued before that one of the major advantages financial trade associations have in multi-level regulation generally is that of framing and agenda-setting.
 


A more detailed empirical review of the structure and content of the financial services committees’ consultation practices and relations with market and consumer groups is beyond the scope of this article. However, this sketch of the consultation landscape does demonstrate some of the process-related difficulties that Europe faces in moving forward with harmonization of financial regulation at this point.

CONCLUSION

After fifty years, the European market is still a work in progress. The citizen as consumer is at the heart of the internal market. However, the retail financial services market in Europe market is not fully integrated, and consumers do not benefit from as much as they might from competition between different financial services providers.
 Attempts to increase the level of retail market integration face some hurdles, however, as consumer groups and financial trade associations have different views on what quantity and what varieties of harmonization are desirable. Consumer groups and trade associations disagree even about the management of the process of rule-making. The difficulty of resolving the tensions between the views of consumer groups and financial firms in the context of financial services policy raises real questions about the potential of functional participation to legitimate European rule-making in this area.
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