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Caroline Bradley BUSINESS ASSOCIATIONS October 28, 2008
STATUTES: CONFLICTING INTEREST TRANSACTIONS

DGCL § 144. Interested directors; quorum.

(a) No contract or transaction between a corporation and 1 or more of its directors or
officers, or between a corporation and any other corporation, partnership, association,
or other organization in which 1 or more of its directors or officers, are directors or
officers, or have a financial interest, shall be void or voidable solely for this reason, or
solely because the director or officer is present at or participates in the meeting of the
board or committee which authorizes the contract or transaction, or solely because any
such director's or officer's votes are counted for such purpose, if:

(1) The material facts as to the director's or officer's relationship or interest and as to
the contract or transaction are disclosed or are known to the board of directors or the
committee, and the board or committee in good faith authorizes the contract or
transaction by the affirmative votes of a majority of the disinterested directors, even
though the disinterested directors be less than a quorum; or

(2) The material facts as to the director's or officer's relationship or interest and as to
the contract or transaction are disclosed or are known to the shareholders entitled to
vote thereon, and the contract or transaction is specifically approved in good faith by
vote of the shareholders; or

(3) The contract or transaction is fair as to the corporation as of the time it is authorized,
approved or ratified, by the board of directors, a committee or the shareholders.

(b) Common or interested directors may be counted in determining the presence of a
quorum at a meeting of the board of directors or of a committee which authorizes the
contract or transaction. 

Florida statutes §607.0832  Director conflicts of interest.--

(1)  No contract or other transaction between a corporation and one or more of its
directors or any other corporation, firm, association, or entity in which one or more of its
directors are directors or officers or are financially interested shall be either void or
voidable because of such relationship or interest, because such director or directors are
present at the meeting of the board of directors or a committee thereof which
authorizes, approves, or ratifies such contract or transaction, or because his or her or
their votes are counted for such purpose, if:

(a)  The fact of such relationship or interest is disclosed or known to the board of
directors or committee which authorizes, approves, or ratifies the contract or transaction
by a vote or consent sufficient for the purpose without counting the votes or consents of
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such interested directors;

(b)  The fact of such relationship or interest is disclosed or known to the shareholders
entitled to vote and they authorize, approve, or ratify such contract or transaction by
vote or written consent; or

(c)  The contract or transaction is fair and reasonable as to the corporation at the time it
is authorized by the board, a committee, or the shareholders.

(2)  For purposes of paragraph (1)(a) only, a conflict of interest transaction is
authorized, approved, or ratified if it receives the affirmative vote of a majority of the
directors on the board of directors, or on the committee, who have no relationship or
interest in the transaction described in subsection (1), but a transaction may not be
authorized, approved, or ratified under this section by a single director. If a majority of
the directors who have no such relationship or interest in the transaction vote to
authorize, approve, or ratify the transaction, a quorum is present for the purpose of
taking action under this section. The presence of, or a vote cast by, a director with such
relationship or interest in the transaction does not affect the validity of any action taken
under paragraph (1)(a) if the transaction is otherwise authorized, approved, or ratified
as provided in that subsection, but such presence or vote of those directors may be
counted for purposes of determining whether the transaction is approved under other
sections of this act.

(3)  For purposes of paragraph (1)(b), a conflict of interest transaction is authorized,
approved, or ratified if it receives the vote of a majority of the shares entitled to be
counted under this subsection. Shares owned by or voted under the control of a director
who has a relationship or interest in the transaction described in subsection (1) may not
be counted in a vote of shareholders to determine whether to authorize, approve, or
ratify a conflict of interest transaction under paragraph (1)(b). The vote of those shares,
however, is counted in determining whether the transaction is approved under other
sections of this act. A majority of the shares, whether or not present, that are entitled to
be counted in a vote on the transaction under this subsection constitutes a quorum for
the purpose of taking action under this section. 

Florida statutes §607.0830 General standards for directors.--

(1)  A director shall discharge his or her duties as a director, including his or her duties
as a member of a committee:

(a)  In good faith;

(b)  With the care an ordinarily prudent person in a like position would exercise under
similar circumstances; and
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(c)  In a manner he or she reasonably believes to be in the best interests of the
corporation.

(2)  In discharging his or her duties, a director is entitled to rely on information, opinions,
reports, or statements, including financial statements and other financial data, if
prepared or presented by:

(a)  One or more officers or employees of the corporation whom the director reasonably
believes to be reliable and competent in the matters presented;

(b)  Legal counsel, public accountants, or other persons as to matters the director
reasonably believes are within the persons' professional or expert competence; or

(c)  A committee of the board of directors of which he or she is not a member if the
director reasonably believes the committee merits confidence.

(3)  In discharging his or her duties, a director may consider such factors as the
director deems relevant, including the long-term prospects and interests of the
corporation and its shareholders, and the social, economic, legal, or other effects
of any action on the employees, suppliers, customers of the corporation or its
subsidiaries, the communities and society in which the corporation or its
subsidiaries operate, and the economy of the state and the nation.

(4)  A director is not acting in good faith if he or she has knowledge concerning the
matter in question that makes reliance otherwise permitted by subsection (2)
unwarranted.

(5)  A director is not liable for any action taken as a director, or any failure to take any
action, if he or she performed the duties of his or her office in compliance with this
section. 

Florida statutes §607.0831  Liability of directors.--

(1)  A director is not personally liable for monetary damages to the corporation or any
other person for any statement, vote, decision, or failure to act, regarding corporate
management or policy, by a director, unless:

(a)  The director breached or failed to perform his or her duties as a director; and

(b)  The director's breach of, or failure to perform, those duties constitutes:

1.  A violation of the criminal law, unless the director had reasonable cause to believe
his or her conduct was lawful or had no reasonable cause to believe his or her conduct
was unlawful. A judgment or other final adjudication against a director in any criminal
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proceeding for a violation of the criminal law estops that director from contesting the
fact that his or her breach, or failure to perform, constitutes a violation of the criminal
law; but does not estop the director from establishing that he or she had reasonable
cause to believe that his or her conduct was lawful or had no reasonable cause to
believe that his or her conduct was unlawful;

2.  A transaction from which the director derived an improper personal benefit, either
directly or indirectly;

3.  A circumstance under which the liability provisions of s. 607.0834 are applicable;

4.  In a proceeding by or in the right of the corporation to procure a judgment in its favor
or by or in the right of a shareholder, conscious disregard for the best interest of the
corporation, or willful misconduct; or

5.  In a proceeding by or in the right of someone other than the corporation or a
shareholder, recklessness or an act or omission which was committed in bad faith or
with malicious purpose or in a manner exhibiting wanton and willful disregard of human
rights, safety, or property.

(2)  For the purposes of this section, the term "recklessness" means the action, or
omission to act, in conscious disregard of a risk:

(a)  Known, or so obvious that it should have been known, to the director; and

(b)  Known to the director, or so obvious that it should have been known, to be so great
as to make it highly probable that harm would follow from such action or omission.

(3)  A director is deemed not to have derived an improper personal benefit from any
transaction if the transaction and the nature of any personal benefit derived by the
director are not prohibited by state or federal law or regulation and, without further
limitation:

(a)  In an action other than a derivative suit regarding a decision by the director to
approve, reject, or otherwise affect the outcome of an offer to purchase the stock of, or
to effect a merger of, the corporation, the transaction and the nature of any personal
benefits derived by a director are disclosed or known to all directors voting on the
matter, and the transaction was authorized, approved, or ratified by at least two
directors who comprise a majority of the disinterested directors (whether or not such
disinterested directors constitute a quorum);

(b)  The transaction and the nature of any personal benefits derived by a director are
disclosed or known to the shareholders entitled to vote, and the transaction was
authorized, approved, or ratified by the affirmative vote or written consent of such
shareholders who hold a majority of the shares, the voting of which is not controlled by
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directors who derived a personal benefit from or otherwise had a personal interest in
the transaction; or

(c)  The transaction was fair and reasonable to the corporation at the time it was
authorized by the board, a committee, or the shareholders, notwithstanding that a
director received a personal benefit.

(4)  The circumstances set forth in subsection (3) are not exclusive and do not preclude
the existence of other circumstances under which a director will be deemed not to have
derived an improper benefit. 

RMBCA Subchapter F

§ 8.60 In this subchapter:
(1) “Conflicting interest” with respect to a corporation means the interest a director of
the corporation has respecting a transaction effected or proposed to be effected by the
corporation (or by a subsidiary of the corporation or any other entity in which the
corporation has a controlling interest) if

(i) whether or not the transaction is brought before the board of directors of the
corporation for action, the director knows at the time of commitment that he or a related
person is a party to the transaction or has a beneficial financial interest in or so closely
linked to the transaction and of such financial significance to the director or a related
person that the interest would reasonably be expected to exert an influence on the
director’s judgment if he were called upon to vote on the transaction; or

(ii) the transaction is brought (or is of such character and significance to the corporation
that it would in the normal course be brought) before the board of directors of the
corporation for action, and the director knows at the time of commitment that any of the
following persons is either a party to the transaction or has a beneficial financial interest
in or so closely linked to the transaction and of such financial significance to the person
that the interest would reasonably be expected to exert an influence on the director’s
judgment if he were called upon to vote on the transaction: (A) an entity (other than the
corporation) of which the director is a director, general partner, agent, or employee; (B)
a person that controls one or more of the entities specified in subclause (A) or an entity
that is controlled by, or is under common control with, one or more of the entities
specified in subclause (A); or (C) an individual who is a general partner, principal, or
employer of the director.

(2) “Director’s conflicting interest transaction” with respect to a corporation means a
transaction effected or proposed to be effected by the corporation (or by a subsidiary of
the corporation or any other entity in which the corporation has a controlling interest)
respecting which a director of the corporation has a conflicting interest.

(3) “Related person” of a director means (i) the spouse (or a parent or sibling
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thereof) of the director, or a child, grandchild, sibling, parent (or spouse of any
thereof) of the director, or an individual having the same home as the director, or
a trust or estate of which an individual specified in this clause (i) is a substantial
beneficiary; or (ii) a trust, estate, incompetent, conservatee, or minor of which the
director is a fiduciary.

(4) “Required disclosure” means disclosure by the director who has a conflicting interest
of (I) the existence and nature of his conflicting interest, and (ii) all facts known to him
respecting the subject matter of the transaction that an ordinarily prudent person would
reasonably believe to be material to a judgment about whether or not to proceed with
the transaction. 

(5) “Time of commitment” respecting a transaction means the time when the transaction
is consummated or, if made pursuant to contract, the time when the corporation (or its
subsidiary or the entity in which it has a controlling interest) becomes contractually
obligated so that its unilateral withdrawal from the transaction would entail significant
loss, liability, or other damage.

§ 8.61. JUDICIAL ACTION
(a) A transaction effected or proposed to be effected by a corporation (or by a
subsidiary of the corporation or any other entity in which the corporation has a
controlling interest) that is not a director’s conflicting interest transaction may not be
enjoined, set aside, or give rise to an award of damages or other sanctions, in a
proceeding by a shareholder or by or in the right of the corporation, because a director
of the corporation, or any person with whom or which he has a personal, economic, or
other association, has an interest in the transaction.
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